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ClnicalReferences

Referene Title Canthe Patient Decide? Evaluating
Patient Capagytin Practice

Purpose: Tobe usedas areferencefor evaluating
patient capacity.

'uidelineis intended to help informlinical practicend

IS not intendechor should it be utilized testablisha
standard ofcare. In addition,it is understood that every
patientandeveryclinicalcircumstances unigue and
Individualized.Therefore, the provider should apply their
own clinicaljudgment tothe specificfactorspresented in
determining themost appropriate care tbe delivered to
anyparticular patient.

ScopePost-AcutdPhysicianandNurse Practitioners
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Physicians are called on to make decisions about patients’
~ capacity, not competency, which is a legal issue.

decision-making, such as a chronic neurologic
or psychiatric condition, a significant cultural
or language barrier, an education level con-
cern, an acknowledged fear or discomfort
with institutional health care settings or who
are at an age at either end of the adult spec-
trum (adolescents younger than 18 years or
adults older than 85 years).

Patients exemplifying one of these scenar-
i0s require careful assessment but may still be
able to make their own decisions. Some
abrupt mental status changes, for instance,
are only temporary. Some patients refuse
treatment for reasons that may be unusual or
idiosyncratic but are not irrational when
examined in more detail. Other patients con-
sent to treatment without apparent consider-
ation of risks and benefits because they have
already decided to follow the recommenda-
tions of their physician. Many patients with
neurologic or psychiatric conditions,® or
those who are younger than 18 or older than
85 years, are able to make decisions about
some aspects of their medical care.

Decision-making capacity, medical or oth-
erwise, is always specific to the task requiring
the decision.™ Certain patients may be able
to decide some aspects of their care, but not
others. For example, a patient with mild to-
moderate Alzheimer’s disease who experi-
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ences chest pain may be able to understand
the need for antibiotics to fight pneumonia
but not the indications for, or the risks and
benefits of, cardiac catheterization and angio-
plasty for coronary artery disease.

How to Assess Capacity

Once a patient has been identified as
requiring a more careful assessment of capac-
ity, the evaluation should proceed in a clear
and organized manner.* Physicians may
use a directed clinical interview or a formal
capacity assessment tool.

DIRECTED CLINICAL INTERVIEW

Ancillary tests may be needed, depending on
the individual circumstances, including his-
tory from therapists or other caregivers, physi-
cal assessment, laboratory evaluation and pos-
sibly even neuroimaging studies. These tests
may all help clarify whether the current level of
functioning and, possibly capacity, is likely to
improve. Table 1%*¢ outlines specific patient
abilities to be assessed along with suggested
questions to assess each ability during a
directed clinical interview. After these abilities
are assessed, a general mental status examina-
tion also must be performed to determine
whether any serious psychopathologic factors
may be unduly influencing patient thinking,
The clinician’s final assessment of whether a
patient has medical decision-making capacity
depends on whether the clinician believes that
the patient is free of significant psychopatho-
logic-impaired thinking and possesses suffi-
cient abilities to make the specific decision in
question.

The lack of any one ability does not mean
that a patient lacks the overall ability to make
a decision.** For example, patients with lim-
ited education, with diverse cultural back-
grounds or with minimal prior experience in
a medical setting may not completely under-
stand all the alternatives to, or all the major
risks of, a proposed treatment. However, they
may still have enough understanding overall
to make their own decisions.
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A judgment about capacity is precisely what
clinicians are expected to render.” Legally, such
judgments are not made by physicians but are
made by the courts according to the laws of
the state in which the patient resides. Local
authorities should be consulted for specific
legal definitions and procedures.® Practically,
most cases never reach the courts and, when
they do, the court’s legal “determination of
competency” usually agrees with the physi-
cian’s overall “assessment of capacity” How-
ever, a legal determination of incapacity is
generally limited to specified rights, whereas
incompetency is (legally) associated with a
loss of legal rights.®

Both legally and ethically, Western culture
favors patient autonomy—an individual

TABLE 1

patient’s right to self determination—over the
beneficent protection offered by others.!
Adults are believed to be “good enough” to
make their own decisions—for better or
worse—even though someone else might be a
better decision-maker for them from a purely
objective, academic or analytic point of view.
Restricting autonomy requires a dear and
convincing assessment that a patient’s deci-
sion regarding care will result in unintended,
irreparable harm. Unfortunately, harm is dif-
ficult to define because it varies from one per-
son and circumstance to another. Therefore,
many experts™*!! in capacity believe in a slid-
ing-scale threshold, or variable level of cer-
tainty, for capacity that depends on the
patient’s decision and the specific risks and

Patient Abilities to be Assessed in the Evaluation of Medical Decision-Making Capacity

1. Questions to determine the ability of the patient to understand about treatment and the proposed

options for care:

¢ What is your understanding of your condition?

* What are the options for your situation?

* What is your understanding of the benefits of trealment and what are the odds that the treatment

will work for you?

* What are the risks of treatment and what are the odds that you may have a side effect or bad outcome?
* What is your understanding of what will hagpen if nothing is done?

2. Questions to determine the ability of the patient to appreciate how that information applies to their

own situation:

* Tell me what you really believe about your medical condition.

Evaluating Capacity

* Why do you think your doctor has recommended (name of specific treatment or test) for you?
= Do you think it (specific treatment/test) is the best treatment/test for you? Why or why not?
* What do you think will actually happen to you if you accept this treatment? If you don‘t accept it?

3. Questions to determine the ability of the patient to reason with that information in a manner that is
supported by the facts and the patient’s own values:
° What factors/issues are most important to yeu in deciding about your treatment? What are you
thinking about as you consider your decision?
¢ How are you balancing the pluses and minuses of the treatments?
© Do you trust your doctor? Why or why not?
* What do you think will happen to you now?

4. Questions to determine the ability of the patient to communicate and express a choice clearly:
© You have been given a lot of information about your condition. Have you decided what medical
option is best for you right now?
® We have discussed several choices; what do you want to do?

Information from references 1 and 4 through 6.
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